Harlz Mountain's
Long, Uphill Batile

By Renry Gottlieh

IE..N Mountain [ndustriey rarely seeks
purtners to operte Hs 200-property
reel estale empire, and one of New
Jersey's longest cases suggests that's o
souznd policy for ali developers who want
to avoid court.

After 12 years of ditigation, a judge
hus ruled that Hortz owes $2.7 million
plus interest and future revenues 1o one of
its few partaers. n limited shareholder in
TG7 Broad St., Mewnrk.

One-third purtner ABS Associnies
Lid. claimed that two-thinds owner Hanz
mismnaged the renovation and subse-
quent operation of e {{-story nlfice

butiding, fzifed to share revenue and fina-
gled-cost allocations.

The case was so ditter that after 71
days of trial, & year of deliberations and a
98-page opiniva, the lawyess can't sgree
who won.

ABS lawyer DBruce [Nagel of
Ruseland’s Naged Rice & Mazie says the
Final judgment in ABS's favor, with inter-
est and fulure revemue, will rise lo
between 54 million and $3 mitlica,

On the otker hand, ABS has no reason
to gloat, given the claims worth millions
that it lost on summary judgment or that
Mercer County Superior Court Judge
Mary Incobson rejected in her May 9
opinion, says Hartz counsel Justin Waider
of Roseland’s Waider, Hayder & Brogan.

As it turns out, Walder may be the
only unalloyed victor. Defense costs
1otaled $4.2 million as long sgo 25 7004,
and may be at the $5 million mark pow.

Because Jacobsom ruted that ABS
prevailed on claims that accounted for 20
percent of the defense costs, Hartz as a
corporate entity must pay 20 percent.

“The rest is chargeable {o the Hartz-
ABS partnership. So ABS is responsible
for one-third, about $§ millios, of the cost
of defending ihe partnership ageinsi
ABS's own suit.

How much of that went to Walder’s
firm and how much wenl to experts and
for massive document production is nol in
the opirion. Nor will Naget say how much
ABS paid him aad two preceding firms.

The final judgment s still subject to
wranghing, and drafts are due Wednesday.

Judging from their size, the parties

can afford lo pay plenty of lawyers aad so
can the high-powered principals behind
the companies, ivor Braka of ABS and
Lecnard Stern, Hantz's chairman.

Braks got his start in real estate 39
years nga as a court-appointed liquidator
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in New York and is president of United
States Reslty & lnvestment Ca., which
owns office buildings, industrial sites and
retail space across the country.

Slern's success at Hariz's pinnscle is
paipeble. Forbes magazine ranks him the
83rd riches: American, with a wosth of
$2.7 billion, equal to0 Donald Trump's.

In esseace, Braka tried to get
Jacobson to hit Stern with Trumgp's
famous Hee, “You're fired.” The court said
no, it Braka won mitliens,

"This was & baitle between a billion-
aite and a half a billionaire, both strong
minded,” says a lawyer ouiside the case
who knows Braka and Stern.

The saga, a5 Jacobson called ABT
Associares  Ltd. w  Harlz Mountain

Development Corp., ESX.C-330-94, start-
ed in 1980, whea Braka created ABS and
bought an interest in 707 Broad 81, just as
# Mewark redevelopment surge begar,
The owners planned to renovite the
building and attract the state and Newark
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Board of Education to fong-term leases,
but it didat pan out uniil Harz got
involved in 1987,

The company prefers not to hove
other pariners in ils properties, Walder
and corporate spokesman Ron Simoncing
said last week. But 2t 707 Broad St,, Harlz
took two-thirds ownesship plus complete
control of the project, and ABS took one-
third, and had reason to feel it was & good
deal. With Hartz in the picture, the state
took a 20-year lease and a renovatior of
mote than $27 miilion began in 1989,

Hartz’s driving force was Gene
Heller, a quick-witted entrepreneur who
made instinclital decisions, sometimes
after scribbling alternatives on a napkir,

The original plan had called for &
baseraent parking garage with 230 spaces
for the state and 20 for the Board of
Education, but Heiler weighed the diffi-
cuities of underground parking on the ite
ané decided to put retall space in the
hasement. Parking for tenants would be at
nearby pagking lois owned by Hastz,

Braka said later that no one toid him
about the change and the evidence showed
it wasn't memorialized, Jacobson found.
Mednwhile, strains in the partnership
began devsioping, Heiler, who was close
10 Braka, left Hartz in 1991 and Stern took
a more aciive role, which lacreased
Braka's distrast of Hantz, the opinion said.

Braka felt Hacz wasn’t coasulting
hire and wasn’t paying ABS its fair share.
He feit Stern hed demeaned him in front
of relatives during a meeting. Offers 10
buy each other out went nowhere and,
with a whiff of litigation in the air, rela-
tions worsened, ABS sued {n 1994,

ABS first hiced New York's Gald &
Wachtel, later tumed to Newark’s Sills

Cummis Epstein & Gross and finally took
the case to Nagel, who handled the long
trial with partner Rabert Solomon and
associate Andrew O'Connor,

Walder, with pariner K. Roger
Plawker, had Hartz's case from the staet,
and ail the lawyers say It took so long
because of the complexity.

“We both had 1.500-page briefs,”

Nagel says. "We wrote rovels.”
in her opinion, Jacobson ruled that
Haortz's decision to relocate the parking,
while not a breach of sontract, did domage
ABS. Money. for parking that would have
gome 1o the pagjpership weni instead to
Hartz alone, she found, =
She ruled Hartz owed the parmership
$4.1 million for the parking after expens-
es as of May 30. ABS's share [s ${.4 mil-
; liow; it gets prejudgment interest apd
| share of the parking proceeds going for-

ward until the state lease expires in 2010,
Nagel says the totsl comes to $3 miliion.

Jucobson also ruled that Hartz, in it
role as project manager, overcharged the
pactnership for some construction costs,

Hartz agreed to charge $27 millior
Fos mwst of the renovation and charge on o
cost-pius basis for cther work. Jacebson
reled that Hartz misallocated some work
to the cost-plus sccgunt, entitling ABS 1o
sbout $1 mitlion in relmbursements.,

Jacobsor ruled that 20 percent of
defense costs were atriburable to work on
the parking and misailocation ciaims that
ABS won. The partnership, having pre-
vailed on the remaining 80 percent of the
work, pays the rest. Bottom line:
Assuming the legal costs total $5 million
now that lhe case is over, ABS will get a
refund of about $330,000, Nagel esti-
mates. If 5o, ABS is still on the hook for
about §1 million in defense costs,

Nagel disagrees that the high cost of
the [itigation made it a guesticnable
endenvor, “Saying the winner is the
inwyer who collects the most fees is
crazy,” he says, "It alf anyone cored about
was fees, nobody would ever go to court.”

Bven s0, e s aitempting to recoup
sorae of the money ABS has to pay for the
partnership's defense costs, Before the
2004 triad, Nagel filed a separate conver-
sion claum against Walder’s firm, The suit,
which has been in abeyance, alleged the
firm took fees It knew to be urattributable
10 $he parinesship and the fees were unrea-
sonabie to boot.

‘The limited partaer Jtas a gight to pur-
sue cleims that the fees were uRTEasOn-
able, Nagei says,

Walder says that duddng the Hitigation,
a judge denied a motion to prevent legal
fees by the partnezship, and he poiats for
support (o Jacohson’s decision that the
partnership i _ponsible for 80 percent
of the 4" < costs.

v .w can they go against us?'
W et says of ABS. "We're just g law
firm receiving fees from a partnership that
the court has now said has a right to
defend and be indemnified.”

The 8G-70 split, Walder says, also is
the tip-off that Harlz prevailed on most
issues, despite Magel's statements that
ABS won the big ones.

“They had about 20 discreet claims
and were seeking in excess of $50 mik-
lion,” Walder says. On summary judg-
ment, for example, the plaintff lost a
claim that the partnership overpaid $9
million ~- ABS's share was 33 million —
for asbestos remediation,

Just to cite a few, ABS also failed o
oust Hartz from management and failed to
win  claim for repayment of management
and bank fees and loan interest.

‘Walder notes Jacobson's conclusion
that "despite the acsimony of this litiga-
tiom, and the breskdowa of the relation-
ship between ABS and Hartz, the pactner-
ship hes continued to function and achieve
many — if oot all — of the purposes It
was irtended to accomplish,”

Adds Walder, "She upheld 80 percent
of the partnership’s obligations; Hariz
made oll the necessary difficult decisions
to ensure the success of the project for the
benefit of the partnership.”

Walder suys that while lorge sums
were ul stake, the opinion provides no
general principles, except perhaps that
when a limited pactner signs u conteact
ceding control o a managing pariner,
there shouid be no compiaints if the man-
ngement partner does a good job for all
concerned, as Hactz did, he says.

Maged has another view.

“I'he message of the case is, don't
get ir bed with Hartz Meuntain as a
partier.” B



