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This wrongful birth case involved the failure to
test for Jewish genetic diseases resulting in the
birth of a child offlicted with Canavan’s disease.
Canavan’s is a degenerative brain disorder which
causes progressive degeneration and eventually
death, usually by age 12, Canavan’s primarily
strikes children of parents of Eastern European
{Ashkenazi} decent. The plaintiff made a claim for
extraordinary medical expenses and the
emotional distress of the mother, a high school
junior at the time.

The mother was an unwed high schaool student when
she became pregnant. She presented to the defen-
dant cbstetical clinic in for her prenaldd care. The
Hospital had o contract with a private obstetric/
gynecologic practice to staff and operate the clinic.
An obstetrician in that private practice served os the
director of the clinic. Three nuise-midwives from the
practice stoffed the Clinic. An emplovee of the hospi-
fal, an R.N., performed intake functions at the clinic,

The plainiiff established that the nuse met with the
mother and her mother af the fime of the first visit to
the clinic. The prenatdl intake form completed by the
nurse recorded that the father of the baby was Jew-
ish. As to the religion of the mother of the baby, the
nurse recoided "none,” A genetic screening form was
given fo the mother 1o complete, A question that in-
quired: "Do yeu or the baby's father have any close
relciives descended from Jewish people who lived in
Eastern Europe (Ashkenazi Jews)?” was answered "no”.
The plaintiff maintained, however, that the nurse did
not inquire whether the mother or her mother knew
what it meant fo be an Ashkenazl Jew or whether the
mother or her mother had sufficient knowledge of the
father's heiftage 1o be able to give a reliable answer
1o the question. The plaintiff contended that the nurse
also did not explain the significance of an inaccurate
answer 1o the question to either the mother or her
rother. The nurse did not suggest that the mother or
her mother contact the father or his family 1o
determine the accurate answer o the question.

The form was passed on 1o the nurse-midwives who
thereatfter rendered care fo the mother. The plaintiff
contended that the nurse-midwives did not have any
discusston with the youthful mother about the context
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of accuwracy of the infake sheet and genetic screen-
Ing forrns, The plaintiff further maintained that they
had no discussion with her as to whather she under-
stood the questions on the genetic scieening form or
had sufficient knowtedge of the father's herifage o
answer reliably and accurately. The plaintiff also
stressed that notwithstanding that the vast majority of
the Jewish popuiation in the United States is of Ashke-
nazi descent, the nurse-midwives also did not suggest
fhat the mother speak o the father or his family fo
accurately deternine his heritage.

The plaintiff contended that once the father was
idenfified as Jewish, the standard of care required
the mother be offered genetic screening by simple
blood test for diseases associated with Jewish heri-
tage. The plaintiff maintained that had that been
dene, it would have been discoveraed that both par-
enis were carrlers of Canavan's Disewse and they
would have been counseled as to thelr option to ter-
mincie the pregnancy, an option they would have
elected,

The plainiiff advanced the further theory that based
on the mother's presentation fo the clinic ds a high
school student, pregnant and unwed, the clinic per-
sonnel were on nofice that the mother was not likely
o have sufficient knowledge of the father's fue Jew-
ish herifage to be able fo answer genefic screening
questions accurately and was not even likely to un-
derstand what it meant 1o be an Ashkenazi Jew. The
plaintiff malniained that the nurse-rmidwives, as the
caregivers, had a duty fo expldin the genetic screen-
ing questions, determine that the patient undersiood
the questions, explaln the potential consequence of
inaccurate answers and recommend that the mother
speak to the father, The plaintiff advanced the same
theory s 10 the defendant nurse, As to the ob/gyn,
the plaintiff contended that as director of the clinic it
was his obligation to propery frain and supervise the
conduct of the nurses and nurse-micwives who
rendered care at the clinic.

The defendants maintained that an ACOG Commit-
tee Opinion supporfed Ifs assertion that genetic test-
ing for Canavan's Disease was not required to be
offered unless both parents of the boby were identl-
fied as being Ashkenaz Jews. The plaintisf maintained



that defendants misinterpreted the ACOG Committee Opinion and thert
sfandard of care required that genetic testing be offered when either
parent was idenfified as Jewish, At deposition, plainfiff's counsel ad-
duced testimony from the defendant ob/gyn that the sfandard of care
was to offer testing when either parent was identified as Jewish, Following
the deposition, the defendant ob/gyn aftempted fo recant the fest-
mony. The plainfif aiso had two of the defense sxperts admit of deposi-
fion that standard of care required testing where there was only one
parent of Jewish decent, ’

The evidence refiected that the disease is progressive in nature and is
not currently effectively reatable. The infant plaintiff will loose muscle
control, become cormatose and ulfimately succumb, The plaintiff con-
ended that child will require around-the-clock care and, based upon a
projected life expecitancy of age 11, the plaintiff would have infroduced
evidence of approximately $3,000,000 in such cosis of care,

Just prior 1o fial, plaintiff setfled with the nurse, Hale, for $1,500,000. After
two days of jury selection, the plaintiff setted with the nurse-midwives for
$1,000,000. The case against the doctor was then dismissed.,
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COMMENTARY:

The plaintiff, in this wrongful birth suit, emphosized that defendants did not inquire whether the 14-
year-old mother or her mother knew what it meant fo be an Ashkenazi Jew or whether the mother ar her
mother had sufficient knowledge of the father’s heritage to be able fo give a refiable answer fo the ques-
tion regarding his heritege. The plaintiff also stressed that the defendants did not explain the signifi-
cance of an inaccurate enswer to the question to either the mother or her mother and did not suggest ihat
the mother or her mother contact the father or his family fo determine the accurate answer fo the ques-
tion. Further, the plainfiff, who maintained that the standard of care requires that genetic testing must
be offered when either parent was identified as Jewish, elicited testimony during the deposifions of the
defendant ob/gyn and two defense experts that the plaintiff’s destriptien of the standard of care was ac-
wwrate. Finally, the pluintitf would have stressed thot hed tesfing been provided and both parents identi-
tied os carriers, they would have haen aware that the baby stood 0 25% chance of having the disease. The
plaintiff would have argued thet in view of the devastating nature of the progressive and termina! dis-
ease, and the youthful nature of the parents, the plaintiff's arguments that proper testing would have fed
ta the election to terminate, were particularly persuasive.
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